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In a recent case in Maryland, the sheriff of the county was accused 
of a heinous offense, and upon a hearing before an examining magis- 
trate, he was committed to await the action of the grand jury. The 
question then arose as to who was to hold him. Clearly he could not 
be committed to himself, nor to one of his deputies. The newspaper 
report of the case announces that the magistrate appointed an " elisor " 
to take charge of the prisoner. The term is an unusual one, and 
doubtless but few lawyers are familiar with its meaning. 

" If the sheriff, " says Blackstone, "be not an indifferent person, 
as if he be a party in the suit, or be related by either blood or affinity 
to either of the paties, he is not then trusted to return the jury, but 
the venire shall then be directed to the coroners, who in this, as in 
many other instances, are the substitutes of the sheriff, to execute pro- 
cess when he is deemed an improper person. If any exception lie to 
the coroners, the venire shall be directed to two clerks of the court, or 
to two persons of the county named by the court, and sworn. And 
these two, who are called elisors, or electors, shall indifferently name 
the jury." 3 Bl. Com. 354. 

In Anderson's Law Dictionary, an elisor is defined as "an elector 
chosen by the court to return a panel of jurors where the sheriff and 
coroner are disqualified." Bouvier and English similarly define it. 
In 10 Am. & Eng. Enc. Law (2d ed.) 972, an elisor is defined as 
"a person appointed to perform certain duties pertaining to certain 
officers, when the latter are disqualified." In Bruner v. Superior Ct., 
92 Cal. 245, it is said that an elisor was originally confined to the 
duty of returning a jury, when the proper officer was disqualified; but 
in some States his duty is extended to serving other process, but only 
in the event of the disqualification of the proper officer. In McFarland 
v. Tunnel, 51 Mo. 334, it is said that where there is no sheriff or 
coroner in the county, a writ of attachment may be served by an 
elisor appointed by the court. 
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It is provided in Virginia, by statute, that the coroner shall serve 
process and summon a jury in any case where there is no sheriff, or he 
is disqualified. Va. Code, sec. 893. And where there is no coroner, 
or he is disqualified, it is provided that a constable of the county or 
city shall perform the duties so conferred upon the coroner. (Id. sec. 
895.) It is probable, therefore, that the office of elisor does not exist 
in Virginia. 

The case of Toledo Brewing etc. Go. v. Bosch (TJ. S. Circ. Ct. 
App. 6th Circ.) 101 Fed. 530, involves the question passed upon by 
the Virginia court in N. & W. B. Co. v. Stevens, 97 Va. 631, 5 Va. 
Law Reg. 605 — namely, the liability of an employer for an injury to 
his servant, from insufficient appliances due to the negligence of an in- 
dependent contractor. The decision of the Virginia court exonorates 
the employer, while that in the later case is directly opposed. 

The opinion in the later case, by Clark, District Judge, reviews 
many of the authorities, and rests its conclusion upon the principle that 
where one owes a duty to another, whether arising out of the relation 
of master and servant or from any other legal relation, such duty can- 
not be assigned to an independent contractor, so as to relieve the em- 
ployer of liability for the contractor's negligence. This is undoubtedly 
the general doctrine, but, in a previous review of the Virginia case in 
these pages, it was questioned whether the facts of that case were not 
peculiar — the character of the work there assigned to the contractor 
(the construction of a steel bridge for a railroad company), being such 
as to require peculiar and technical skill, and the work itself being of 
such a nature and magnitude as to place it beyond the ordinary re- 
sources of the railroad company — indeed so technical, and so far be- 
yond the resources of an ordinary railroad company, that the company 
might be charged with negligence for not delegating it to a reputable 
contractor. 

The Virginia case has been much criticized both within and without 
the State. It is unfortunate, as we have before remarked, that the 
court made no effort to reconcile its conclusion with the general doc- 
trine of the non-assignability of a legal duty. The decision seems 
clearly unsound, if reference be had merely to the opinion. This bases 
the decision mainly on the ground that it is customary for railroad 
companies to delegate the building of bridges to independent con- 
tractors. The authorities relied upon are, in the main, those illustrating 
the somewhat questionable principle, that ordinary or reasonable care 
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means the care ordinarily exercised by others in the same line of busi- 
ness. This reasoning would relieve railroad companies from liability 
for the negligence of an overhauler in the matter of inspection, or of 
section-hands, who improperly lay the track — since it is the custom of 
all railroad companies to delegate these duties to overhauled and sec- 
tion-hands. Indeed, because of its peculiar nature, a corporation 
must delegate every duty owed to its servants; all corporations there- 
fore delegate these duties. Applying the court's test that the degree 
of care is to be ascertained by the general usages of the business, the 
necessary result is, that not only is the corporation not liable to its 
servants for injuries caused by the negligence of independent con- 
tractors, but it is equally relieved of responsibility for the defaults of 
its own hired servants in the matter of the so-called non- assignable 
duties. If this be true, then in no case has the injured employee a 
right of action against the company. The test in such case, therefore, 
cannot be business usage. What the real test is — if an exception is to 
be made in the case of the independent contractor — remains yet to be 
ascertained and announced. We endeavored, in a previous comment, 
to justify the decision on its own peculiar facts, and to suggest a pos- 
sible principle for similar cases. See 5 Va. Law Reg. 633. See also 
a criticism of the case, by Wyndham R. Meredith, Esq., in 6 Va. 
Law Reg. 137. 

A correspondent calls attention to the practical inconvenience of 
the doctrine laid down in the case of Kelly v. Lehigh etc. Manufactur- 
ing Co., recently decided by the Court of Appeals of this State (6 Va. 
Law Reg. 349), viz., that the common law rule, that a grantee of 
land is entitled to demand of his grantor all title deeds and documents 
of title, without any stipulation to that effect, is not in force in this 
State, where the public records furnish evidence of title. 

The objections urged, confessedly without an examination of the 
authorities, are: 

" (1) In many counties all the court records have been burned and 
the original deeds are the only evidence of title. This applies, of 
course, equally to copies of wills, powers of attorney, and other instru- 
ments. The invaluable records of the General Court were burned in 
the great fire of April 3, 1865, and where original deeds, copies of 
wills, etc., were taken from that court, and are now held by any per- 
son, their possession is a matter of no little moment. 

" (2) Maps are frequently referred to in deeds as being made a 
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part thereof for the better understanding, and yet not recorded. Such 
maps often are valuable. 

"(3) In copying deeds in the deed-books, the clerks sometimes 
omit portions or commit errors which can only be detected by the pro- 
duction of the original. I recall myself two instances of this kind : 
one where the clerk omitted several lots of land in a deed conveying a 
large number of them, and another where the notarial certificate of a 
married woman's acknowledgment was worthless as written by the 
clerk. In both these instances the errors were corrected by the pro- 
duction of the original deeds several years after they had been with- 
drawn. 

" (4) A deed is sometimes placed on record in the wrong court, 
e. g., in the chancery court of the city of Richmond instead of the 
county court of Henrico. A copy of the deed from the wrong court 
of record is worthless and the error can only be corrected by the pro- 
duction of the original, where the grantors are dead or in parts un- 
known. ' ' 

These considerationf; undoubtedly make it to the interest of the 
grantee to have the right to demand possession of all documents in the 
control of his grantor, constituting muniments of the title. 

No justification of the rule adopted is offered by the court, except 
that as the record furnishes all necessary evidence of title, there is no 
longer any reason for the English rule — and, the reason ceasing, the 
law ceases. 

The decision seems to be in accord with American authority. In 
White v. Hatchings, 40 Ala. 253 (88 Am. Dec. 766), the right of 
the grantor to retain the immediate deed to himself, is put upon the 
ground that the grantor being liable on his covenants of warranty, may 
have occasion, if there be a recovery of the property by title para- 
mount, to resort to the covenants in his grantor's deed. He may 
therefore retain it as an instrument of evidence, for self protection. This 
argument loses its force, however, when it is considered that the grantor 
at common law was equally concerned in the covenants of warranty by 
his grantor — and yet under the common law rule all such documents 
become the property of the grantee. 

Probably the true reason for the abandonment of the common law 
doctrine in America rests in our system of registry, as suggested by 
the Virginia court, coupled with the almost universal custom, fostered 
by the registry system, of the retention, by each successive grantor, of 
the immediate deed to himself. 
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In Cannon v. Phoenix Insurance Company (Ga. ), 35 S. E. 775, it 
is held that under the usual clause insuring ' ' against all direct loss or 
damage by fire," the insurer is not liable for damage to a stock of 
goods caused by smoke and soot due to a defective stove pipe, where 
there was no actual ignition other than the intentional combustion of 
the fuel in the stove. 

The decision seems sound, and rests upon the distinction between a 
"friendly" and a "hostile" fire. Here, as the court said, the fire 
was purposely built and was but performing its intended function. It 
at no time went beyond this function. Quoting from Cfibbons v. 
Savings Inst. , 30 111. App. 263, the court says : "If the fire were a 
moral agent, no blame could be imputed to it. It was doing its duty 
and no more. The damage was caused by another agent, who, under- 
taking to transmit the beneficial influence of the fire, broke down in 
the task." 

The leading case on this subject is Austin v. Drewe, 6 Taunt. 436, 
where it was held that the insurer was not responsible for the loss of 
sugar, overheated in the process of refining, by the negligent closing 
of a register. This was clearly the case of a friendly fire, and is 
likened by Judge May (2 May on Ins. 402) to the case of bread over- 
baked, or coffee burned in the roasting. 

The authorities seem to concede that where there is actual ignition 
of insured property to which the fire has not been intentionally applied 
— even by a friendly fire — the loss is covered by the policy. Such 
unintentional ignition, of itself, converts the originally friendly fire 
into a hostile one pro tanto. Where the fire is a hostile one, the pol- 
icy covers the damage, without actual ignition of the insured property. 
See generally, 2 May on Ins. (3d ed.) 402; Kichards on Ins. 135; 1 
Wood on Ins. 103; American Towing Co. v. German Fire Ins. Co. 
(Md. ), 21 Atl. 553; note to Hillier v. Allegheny etc. Ins. Co. (Pa.), 
45 Am. Dec. 656-658. 

Whether damage caused by a smoking lamp is within the policy is 
not clear. The insurer's liability in such case may depend upon the 
question whether the smoke were produced by a greater flame than 
was intended, or were due merely to a defective wick or burner, or 
other accidental cause, creating smoke without an excess of flame. In 
the one case the flame is friendly, in the other (possibly) hostile. This 
distinction, however, may be too refined for practical purposes. It is 
ignored in Fitzgerald v. German Ins. Co., 62 N. Y. Supp. 824, where 
it is distinctly held that the insurer is not liable for damage caused by 
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a smoking lamp, there being no fire outside of the lamp itself. So far 
as appears from the opinion there was no proof as to the cause of 
the lamp's misbehavior. If, by reason of the accumulation of charred 
material upon the wick, or the escape of gas generated in the bowl 
of the lamp, or from a defect in the lamp's fittings, the flame had 
grown beyond the limits of the lamp's capacity to supply oxygen, 
thus causing, with the increase of flame, the generation of smoke, 
which injures the walls and furnishings of the room, it would seem 
that such a flame would properly come within the category of a hostile 
fire, even though the fire itself may have ignited nothing outside of the 
lamp. The case for the insured would be stronger, if, by reason of 
the accumulation of oil and lint from the wick, the flame should be 
communicated to the sides of the burner, where no flame was intended, 
although the entire flame should be confined within the lamp chimney, 
and the sole damage done be the result of smoke thus caused. 



